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as royalties hereunder; provided, how-
ever, that this shall not affect any oth-
erwise existing right or remedy of the
copyright owner nor diminish the Ili-
censee’s obligations to the copyright
owner.

(c) Computation of subscriber-based
royalty rates. For purposes of para-
graphs (a)(3) and (4) of this section, to
determine the subscriber-based min-
imum applicable to any particular sub-
part C offering, as defined in §385.21,
the total number of subscriber-months
for the accounting period shall be cal-
culated, taking into account all end
users who were subscribers for com-
plete calendar months, prorating in the
case of end users who were subscribers
for only part of a calendar month, and
deducting on a prorated basis for end
users covered by a free trial period sub-
ject to the free trial royalty rate as de-
scribed in §385.24. The product of the
total number of subscriber-months for
the accounting period and the specified
number of cents per subscriber shall be
used as the subscriber-based compo-
nent of the minimum for the account-
ing period.

§385.24 Free trial periods.

(a) General provisions. This section es-
tablishes a royalty rate of zero in the
case of certain free trial periods for
mixed service bundles, paid locker
services and limited offerings under a
license pursuant to 17 U.S.C. 115. Sub-
ject to the requirements of 17 U.S.C.
115 and the additional provisions of
paragraphs (b) through (e) of this sec-
tion, the free trial royalty rate shall
apply to a musical work when a record
company transmits or authorizes the
transmission, as part of a mixed serv-
ice bundle, paid locker service or lim-
ited offering, of a sound recording that
embodies such musical work, only if—

(1) The primary purpose of the record
company in providing or authorizing
the free trial period is to promote the
applicable subpart C offering, as de-
fined in §385.21;

(2) No applicable consideration for
making or authorizing the trans-
missions is received by the record com-
pany, or any other person or entity
acting on behalf of or in lieu of the
record company, except for in-kind
promotional consideration used to pro-
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mote the sale or paid use of sound re-
cordings or audiovisual works embody-
ing musical works or the paid use of
music services through which sound re-
cordings or audiovisual works embody-
ing musical works are available;

(3) The free trial period does not ex-
ceed 30 consecutive days per subscriber
per two-year period;

(4) In connection with authorizing
the transmissions, the record company
has obtained from the service provider
it authorizes a written representation
that—

(i) The service provider agrees to
maintain for a period of no less than 5
years from the end of each relevant ac-
counting period complete and accurate
records of the relevant authorization,
and identifying each sound recording of
a musical work made available through
the free trial period, the licensed sub-
part C activity, as defined in §385.21,
involved, and the number of plays or
downloads, as applicable, of such re-
cording;

(ii) The service is in all material re-
spects operating with appropriate Ili-
cense authority with respect to the
musical works it is using; and

(iii) The representation is signed by a
person authorized to make the rep-
resentation on behalf of the service
provider;

(5) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent
of the copyright owner stating in good
faith that a particular service is in a
material manner operating without ap-
propriate license authority from such
copyright owner, the record company
shall within 5 business days withdraw
by written notice its authorization of
such uses of such copyright owner’s
musical works under the free trial roy-
alty rate by that service;

(6) The free trial period is offered free
of any charge to the end user; and

(7) End users are periodically offered
an opportunity to subscribe to the
service during such free trial period.

(b) Recordkeeping by record companies.
To rely upon the free trial royalty rate
for a free trial period, a record com-
pany making or authorizing the free
trial period shall keep complete and
accurate contemporaneous written
records of the contractual terms that
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bear upon the free trial period; and fur-
ther provided that, if the record com-
pany itself is conducting the free trial
period, it shall also maintain any addi-
tional records described in paragraph
(a)(4)(1) of this section. The records re-
quired by this paragraph (b) shall be
maintained for no less time than the
record company maintains records of
usage of royalty-bearing uses involving
the same type of licensed subpart C ac-
tivity, as defined in §385.21, in the ordi-
nary course of business, but in no event
for less than 5 years from the conclu-
sion of the licensed subpart C activity,
as defined in §385.21, to which they per-
tain. If the copyright owner of a musi-
cal work or its agent requests a copy of
the information to be maintained
under this paragraph (b) with respect
to a specific free trial period, the
record company shall provide complete
and accurate documentation within 10
business days, except for any informa-
tion required under paragraph (a)(4)(i)
of this section, which shall be provided
within 20 business days, and provided
that if the copyright owner or agent re-
quests information concerning a large
volume of free trial periods or sound
recordings, the record company shall
have a reasonable time, in view of the
amount of information requested, to
respond to any request of such copy-
right owner or agent. If the record
company does not provide required in-
formation within the required time,
and upon receipt of written notice cit-
ing such failure does not provide such
information within a further 10 busi-
ness days, the uses will be considered
not to be subject to the free trial roy-
alty rate and the record company (but
not any third-party service it has au-
thorized) shall be liable for any pay-
ment due for such uses; provided, how-
ever, that all rights and remedies of
the copyright owner with respect to
unauthorized uses shall be preserved.
(c) Recordkeeping by services. If the
copyright owner of a musical work or
its agent requests a copy of the infor-
mation to be maintained under para-
graph (a)(4)(i) of this section by a serv-
ice authorized by a record company
with respect to a specific promotion,
the service provider shall provide com-
plete and accurate documentation
within 20 business days, provided that
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if the copyright owner or agent re-
quests information concerning a large
volume of free trial periods or sound
recordings, the service provider shall
have a reasonable time, in view of the
amount of information requested, to
respond to any request of such copy-
right owner or agent. If the service pro-
vider does not provide required infor-
mation within the required time, and
upon receipt of written notice citing
such failure does not provide such in-
formation within a further 10 business
days, the uses will be considered not to
be subject to the free trial royalty rate
and the service provider (but not the
record company) will be liable for any
payment due for such uses; provided,
however, that all rights and remedies
of the copyright owner with respect to
unauthorized uses shall be preserved.
(d) Interpretation. The free trial roy-
alty rate is exclusively for audio-only
licensed subpart C activity, as defined
in §385.21, involving musical works sub-
ject to licensing under 17 U.S.C. 115.
The free trial royalty rate does not
apply to any other use under 17 U.S.C.
115; nor does it apply to public perform-
ances, audiovisual works, lyrics or
other uses outside the scope of 17
U.S.C. 115. Without limitation, uses
subject to licensing under 17 U.S.C. 115
that do not qualify for the free trial
royalty rate (including without limita-
tion licensed subpart C activity, as de-
fined in §385.21, beyond the time limi-
tations applicable to the free trial roy-
alty rate) require payment of applica-
ble royalties. This section is based on
an understanding of industry practices
and market conditions at the time of
its development, among other things.
The terms of this section shall be sub-
ject to de novo review and consider-
ation (or elimination altogether) in fu-
ture proceedings before the Copyright
Royalty Judges. Nothing in this sec-
tion shall be interpreted or construed
in such a manner as to nullify or di-
minish any limitation, requirement or
obligation of 17 U.S.C. 115 or other pro-
tection for musical works afforded by
the Copyright Act, 17 U.S.C. 101, et seq.
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